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Chair Rosen, Members of the National Council on Disability (“NCD”), and Executive Director Cokley -- 
I am pleased to be here to talk about the Help America Vote Act (“HAVA”).
I first became aware of the barriers that people with disabilities were experiencing in voting when I was visited by the “three bearded men from New Hampshire” in 2000 – one of whom (Lee Persely) is now seated on this panel with me and another of whom (Clyde Terry) is seated among you in the Council.  

As I explained to Lee, Clyde and Larry Robinson at the time, I could best work on an issue if the Georgetown Federal Legislation Clinic – which I was then directing – had a client who was interested in the issue.  My client at the time was the Bazelon Center for Mental Health Law.  Lee, Clyde and Larry did their job well and went to see the lawyers at the Bazelon Center.  As it turned out, the Bazelon Center was very interested in the issue given the barriers that people with mental disabilities face in trying to vote. 

On behalf of the Bazelon Center, the Clinic’s Teaching Fellow, several Clinic students and I were afforded the great opportunity to work on HAVA for over two years.  During that time, we worked closely with many ardent advocates for voting reform and the rights of people with disabilities, including Senator Christopher Dodd and Congressman Steny Hoyer.   I am so pleased that former Senator Dodd will be testifying before you today and that Keith Abouchar and Amy Schultz from Congressman Hoyer’s office are here today in the audience.

Voting is the fundamental right in our democracy and it is the foundation for every privilege and protection in the Constitution.  As Congressman Hoyer noted at the time of HAVA’s development:

One of our most profound accomplishments since the founding of the United States is the progressive broadening of the franchise to include African-Americans, women and others subject to pervasive discrimination. In this process, we have learned that few of the rights or interests of a particular group of Americans can be secure so long as that group lacks the right to vote for officials who will be accountable to them.   

Additional Views of Hon. Steny H. Hoyer, H.Rep. 107-329 (December 10, 2001). 
I completely agree with Congressman Hoyer’s observation.

In passing HAVA, Congress explicitly acknowledged that persons with disabilities are often denied this fundament right-- due to inaccessible polling locations, the lack of adequate assistive technologies, or the inability to register to vote.  HAVA addresses these realities directly.  Section 301 of the law creates various mandatory federal voting system standards.  One of these standards requires access for people with disabilities.  Section 301(a)(3)(A) states that every voting system must “be accessible for individuals with disabilities, including nonvisual accessibility for the blind and visually impaired, in a manner that provides the same opportunity for access and participation (including privacy and independence) as for other voters.”  (Codified at 42 U.S.C. § 15481(a)(3)(A)).  Section 301(a)(3)(B) explicitly states that this requirement includes “the use of at least one direct recording electronic voting system or other voting system equipped for individuals with disabilities at each polling place.”  And Section §401 of the law gives the Attorney General the authority to enforce these requirements by bringing suits against a state for declaratory and injunctive relief in cases where states have not met these requirements.  (Codified at 42 U.S.C. §15511.)

HAVA also seeks to enhance accessibility for people with disabilities by providing targeted grants to states and localities for accessibility.  The Department of Health and Human Services is authorized to make grants to state and local governments to make polling places accessible to individuals with disabilities in a manner that “provides the same opportunity for access and participation (including privacy and independence) as for other voters,” and to provide people with disabilities with information about the accessibility of polling places and to provide training to “election officials, poll workers, and election volunteers on how best to promote the access and participation of individuals with disabilities in elections for Federal office.”  Section 261; codified at 42 U.S.C. §15421. 

The Department of Health and Human Services is also authorized to make grants to state-based protection and advocacy systems “to ensure full participation in the electoral process for individuals with disabilities, including registering to vote, casting a vote and accessing polling places.”  Section 291(a), codified at 42 U.S.C. §15461(a).  These payments can be used to support training in the use of voting systems and technologies, and to evaluate the use of such systems.  At least one of the recipients of these funds must use the payments “to provide training and technical assistance for nonvisual access.”  Section 291(c)(2), codified at 42 U.S.C. §15461(c)(2).
Finally, HAVA sought to elevate the importance of fairness and access in voting by creating a new Election Assistance Commission (EAC) and moving some of the responsibilities of the Federal Election Commission to the new Commission.  The EAC was directed to develop uniform guidelines for election technology and administration, which would include guidelines for ensuring accessibility for persons with disabilities.  (Section 311 of HAVA, codified at 42 USC §15501.)  The EAC carried out these responsibilities and published a set of Election Management Guidelines.  Chapter 9 (Polling Place and Vote Center Management) and Chapter 19 (Accessibility) of these Guidelines assist state and local elections officials in implementing HAVA’s provisions regarding persons with disabilities.  

Having uniform guidelines regarding accessibility is a necessary first step for ensuring baselines and targets for improvements.  The law also intelligently requires that these guidelines be updated at least once every four years.  (Section 311(c) of HAVA, codified at 42 USC §15501(c).)  Unfortunately, final approval of proposed updates to these guidelines have been awaiting the arrival of new Commissioners at the EAC – which currently has no Commissioners.

Despite a number of positive elements in the law, HAVA also has some built-in limitations.  First and foremost, an individual person who has been denied the right to vote in an independent and private manner has no authorization to file a private law suit in federal court.  Instead, as noted above, it is only the Attorney General who has the right to bring a suit for injunctive relief against a state that does not provide “the uniform and nondiscriminatory election technology and administration requirements” set forth by the law.  It would be useful for NCD to determine whether the Attorney General has filed any suits under this authority since HAVA’s effective date. 

Section 402 of HAVA does, however, require that each state receiving funds under the law set up an administrative complaint procedure. (Codified at 42 U.S.C. §15512.)  Under this procedure, any person who believes there is a violation of that law that has occurred (or is about to occur) may file a complaint with the state and ask for a hearing on the complaint.  If the state determines there is a violation of the law, the state is to “provide the appropriate remedy.”  It would be useful for NCD to determine whether people with disabilities have filed any complaints with a state’s administrative process and if so, how such complaints were resolved.

Second, although the EAC was tasked with the responsibility of developing guidelines, HAVA makes very clear the limitations of those guidelines.  The law states that these are voluntary guidelines:

Nothing in this part may be construed to require a State to implement any of the voluntary voting system guidelines or any of the voluntary guidance adopted by the Commission with respect to any matter as a condition for receiving a requirements payment.  (Section 251(d) of HAVA, codified at 42 U.S.C. §15401(d).)

Third and finally, the EAC is limited in its authority to promulgate any regulation that would require a state to take any action.  The law provides that the EAC does not have “any authority to issue any rule, promulgate any regulation, or take any other action which imposes any requirement on any State or unit of local government, except to the extent permitted under section 9(a) of the National Voter Registration Act of 1993.”  (Section 209 of HAVA, codified at 42 U.S.C. §15329.) That cited section applies solely to a mail voter registration application form and some studies. 
Even with these limitations, HAVA has been a critically important step forward for people with disabilities.  The law has brought the attention of Congress and the states to the specific issues relating to people with disabilities and voting.  But the Election Assistance Commission now has to be well structured, well working, and endowed with some power for the law to have a real effect.

Let me end by reminding all of us that it is not only HAVA that has a role to play here.  Both Section 504 of the Rehabilitation Act – which applies to any entity receiving federal funds, including state and local governments, and Title II of the ADA – which applies to all governmental entities – have a role to play as well.  Indeed, as the findings of the ADA make clear, voting was one of the “critical” programs that Congress had in mind when it passed the statute. 42 U.S.C. §12101(a)(3).   

Let me return again to Congressman Hoyer’s statement at the time of HAVA’s passage:
Under the ADA, all voting and registration procedures and services must be accessible. Accessibility includes affording individuals with disabilities an opportunity to cast a ballot in a manner that is as private, independent and anonymous as that afforded other voters, and to vote in an integrated setting with other voters. The ADA includes an integration mandate that bars attempts to achieve accessibility through separate-but-equal kinds of arrangements, a mandate that is limited only by the undue burden defense. See, e.g., Olmstead v. L.C. by Zimring, 527 U.S. 581 (1999).

I understand that there are differences of opinion as to what the Olmstead integration mandate may require in the area of voting.  But I believe this is a useful area for NCD to explore in terms of any updated regulations that DOJ may issue to implement Title II of the ADA. 

I am very glad that NCD is holding hearings of this kind.  I look forward to answering your questions here today; to reviewing any findings that you make as a result of this hearing; and to participating with you in the future in efforts to ensure that people with disabilities rightfully take their place as full citizens of this great country.  Thank you.
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