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11:00 AM – Kimie thanks everyone for joining and introduces speaker (KIMIE) 							

Thank you for joining us today. My name is Kimie Eacobacci and I am the Legislative Affairs Specialist for the National Council on Disability. For those of you who are not familiar with our office, NCD is an independent nonpartisan federal agency authorized to conduct comprehensive research and analysis on policies that affect people with disabilities. We use this information to advise the President, Congress and federal agencies on disability policies, programs, and practices. Some of you joined us last week for an optional primer on the AbilityOne program or you may have attended our briefing to discuss an overview of our AbilityOne report. We would like to welcome everyone who joined us today as we continue our briefing series.  

In today’s AbilityOne briefing, we will focus attention on one of the major findings of our most recent report, Policies from the Past in a Modern Era: The Unintended Consequences of the AbilityOne Program & Section 14(c), which is that the AbilityOne Program is inconsistent with current federal disability law and policy. In order to help explain that finding, we will explain the contrast between the AbilityOne program and modern national disability policy. 

A related theme of this morning’s briefing is a theme that we touched upon only briefly in last week’s overview briefing, but one we feel is important to return to, as it undergirds much of our agency’s recent examination of federal policies that may not have kept up with the times throughout the evolution of society and the laws that govern it – and that’s the theme of looking critically at older federal programs and laws for people with disabilities with an eye toward considering how best to modernize them to be compatible with current policy.
The way we’re going to approach this briefing is to first touch upon some of the key laws that have passed since the time of the start of the AbilityOne program in 1938, talk about what each law articulated in terms of new rights or ways of thinking about people with disabilities, and how each connect back with disability employment policy goals for people with disabilities. For the sake of time, it will certainly not be an exhaustive list. 
Then we’ll return to a brief discussion of the AblityOne program and its authorizing statute in contrast to those laws we’ve just discussed. Let’s get started.
Building on the civil rights movement of the 1960s, the country accepted social change and the idea that disabilities, no matter how significant, should not keep people from fully participating in society. Much of the legislation Congress passed during this time period demonstrates its intent to move away from the archaic segregation model and accept a new goal to remove barriers and promote the inclusion of people with disabilities into society. 

Today, Amy Nicholas and myself will present the information to you. Ms. Nicholas is an Attorney Advisor at NCD and was our staff lead on the AbilityOne report. Ms. Nicholas and I will discuss several key laws enacted since the AbilityOne program in 1938, how each new law recognized new rights or ways of thinking about people with disabilities and helped to shape the disability employment policy goals we as a country recognize today. 

For those who haven’t joined us previously, and before I get started, I’ll again emphasize the most major recommendation that resulted from NCD’s research into AbilityOne -- that in order to promote the true integration of people with significant disabilities or who are blind, Congress should phase out the AbilityOne Program over eight years and replace the program with a new requirement under Section 503 of the Rehabilitation Act that federal contractors hire at competitive wages a percentage of people with significant disabilities or who are blind to avoid the loss of any of the 45,000 people currently employed by the program.

Amy, the floor is all yours. 

11:04AM – Amy frames 1938 as it pertained to the rights of people with disabilities (AMY)

Thank you, Kimie.

Good morning everyone, thank you for taking time out of your day for this briefing. We’ve had remarkable attendance at the briefings so far and so we know we’re touching on topics that are of great interest to a large number of folks. 

As Kimie mentioned, I’m going to take us through some of the key laws that have passed since the time of the start of the AbilityOne program in 1938, and talk about what each of those laws meant in terms of society’s view of and expectations for people with disabilities. Then we’ll return to a brief discussion of the AblityOne program and its authorizing statute in contrast to those laws we’ve just discussed. 

As Kimie just mentioned, while federal laws and policies surrounding the employment of people with disabilities have progressed away from segregation and subminimum wages and towards competitive integrated employment, the AbilityOne Program has not. And because of that, NCD found that the program is inconsistent with current federal law and policy. 

As those of you who joined us last week will remember, the AbilityOne program was created by Congress under the Javits-O’Day Act in 1938 in order to create jobs for people who are blind. Later, through a 1971 amendment, the program was expanded to include people with significant disabilities, as well. No major amendments have been made to the AbilityOne program since its inception in 1938. 

The AbilityOne program was enacted in an era when people with disabilities were more than likely institutionalized, rarely left the house if they were not institutionalized, and way before any civil rights protections were recorded for people with disabilities. The Wagner-O’Day Act and the Fair Labor Standards Act, including Section 14c pertaining to subminimum wages, were passed within the context of the medical and charity models of disability of 1938, which focused on the negative, limiting aspects of one’s disability and the need to pity those individuals through acts of charity. Programs and policies created relying upon these models of disability did not view people with disabilities as possessing the capacity to work in the regular economy, which is what justified at the time the need for a separate, segregated jobs program. So that’s a societal backdrop from 82 years ago.

It would take close to four decades for American policy to reflect significant changes in its views of disability and begin legislating civil rights protections for Americans with disabilities. Again, the laws we’ll briefly touch upon in the next few minutes are not intended to be a comprehensive list by any means but to help paint a picture of the landscape of current disability policy and thematically where that evolution has taken us in terms of the expectations of and for people with disabilities.

In the early 1970s, disability rights advocates lobbied Congress to include civil rights protections for people with disabilities in the 1972 Rehabilitation Act. In 1973, the law was passed, and for the first time in history, federal law articulated civil rights protections for people with disabilities. Section 501 prohibits federal agencies from discriminating against people with disabilities in the federal workplace. Section 503 prohibits federal contractors and subcontractors from discriminating against people with disabilities in employment and requires affirmative action to recruit, hire, promote, and retain members of traditionally disadvantaged groups. Section 504 prohibits discrimination against people with disabilities in any programs or activities that receive federal funding. Section 508 requires information and communication technology purchased, developed, or used by federal agencies to be accessible. Section 508 was enacted to eliminate barriers in information technology, to make available new opportunities for people with disabilities and to encourage development of technologies that will help achieve these goals. These were groundbreaking articulations of civil rights that affirmatively recognized people with disabilities as equals and worthy of side-by-side opportunity in the federal workplace – a vast departure from the notion of needing a separate program or set of “rules” for people with disabilities. 

Be that as it may, despite these huge changes in law under the Rehabilitation Act, no regulations came forward for years to implement the new law, and by 1977, the disability community was tired of indefinite waits and staged a nearly month-long sit-in at the federal offices of Health, Education, and Welfare in San Francisco, which did result in regulatory action. Some say that this – the regulatory implementation of the Rehabilitation Act -- was truly the first time that disability issues were really looked at as civil rights rather than responses of charity or pity. Again, the significance of the Rehabilitation Act and its accompany regulations cannot be overemphasized, as it recognized people with disabilities as equals and worthy of equal opportunities within the federal workforce and within any program or activity funded with government money. It was a conscientious effort to declare that as it pertained to the destination of federal funding, equal opportunity and anti-discrimination for people with disabilities would be the rule of the day. 

In 1975, a few years after the passage of the Rehabilitation Act, the Education for All Handicapped Children Act - the forerunner of the current Individuals with Disabilities Education Act or IDEA - was passed, which guaranteed children with disabilities the right to a public education for the first time in history. The law marked the end of separate and unequal treatment of students with disabilities by public schools. EAHCA, and now IDEA, require that public schools provide students with disabilities a free appropriate public education in the least restrictive environment or LRE. As IDEA has evolved through reauthorizations, so to as the emphasis on individual education plans that prioritize focus on equipping students with disabilities to figure out what they want to do after high school in terms of employment goals and charting a path to get there through what is known as transition planning. We’ll circle back to that concept when we discuss the Workforce Innovation and Opportunity Act in a moment. 

The emphasis on least restrictive environment is also worthy of a pause point in our presentation, as it mirrors a theme that was emerging throughout the 1960s and 70s regarding the push for deinstitutionalization of people with disabilities, who for decades had been shuttered away from society and provided services in congregate settings outside of the community. Educational services had long been approached with a similar segregated method, and the deinstitutionalization movement as well as the emphasis on least restrictive environment in education demonstrated a seismic shift in longstanding policy philosophy. Rather than separating people with disabilities in order to provide them services – a model that made sense when services were provided under the rubric of charity or pity – this emerging theme of integration and mainstreaming turned this longstanding separation paradigm on its head by requiring that services be provided in-community to people with disabilities who were now being viewed as full equals and participants in society. 

Kimie?

11:10 AM 	Kimie begins with DD Act. (KIMIE)

Thanks, Amy. 

The social momentum towards the creation of disability rights laws created new goals for people with intellectual and developmental disabilities as well. Originally authorized in 1963 and last reauthorized in 2000, the Developmental Disabilities Assistance and Bill of Rights Act (or the DD Act as it’s often called) addresses the changing needs and expectations of over 4.7 million individuals with developmental disabilities (DD). In one of the DD Act’s early reauthorizations in 1975, Congress reauthorized formula grants to state Developmental Disabilities Councils to address federal priority areas, which included employment and community living and community education. That 1975 reauthorization also established what we know today as the state protection and advocacy system to protect many of the newly articulated rights of people with disabilities. So not only were we seeing articulations of new rights under these laws, we were seeing measures to ensure and protect them as well as articulations of federal priorities inclusive of employment outcome improvements for people with disabilities.  

In 1984, Congress articulated goals for services for people with DD to achieve maximum potential to increase independence, productivity and integration into the community. Productivity was defined as engagement in income-producing work. In 1993, additional DD Act amendments recognized disability as a – quote - “natural part of the human experience that does not dimmish the right of individuals with developmental disabilities to enjoy the opportunity to live independently, enjoy self-determination, make choices, contribute to society, and experience full integration and inclusion in the economic, political, social, cultural, and educational mainstream of American society.” – unquote. In many ways, that articulation within a law specific to a population of people with developmental disabilities, which obviously includes individuals with significant disabilities, which the AbilityOne program serves, is particularly significant as it marks an unmistakable shift in the model of disability employed throughout modern disability policy – that of the social  model of disability that views disability as a natural part of the human experience and views society as having an affirmative obligation to remove barriers to inclusion. 
 
In 2000, the DD act was reauthorized and included language to assure that individuals with DD had access to needed community services, individualized supports and other forms of assistance to promote self-determination, independence, productivity, and integration and inclusion in all facets of community life. These modifications represent a major transformation of what it means to have DD, moving from a medical model to a social model and including an interdisciplinary approach to identifying needs and delivering support and services in the community.

To reemphasize a point made earlier by Amy, what we’re sharing with you from these laws is an emphasis on presuming inclusion as a starting point and providing services in an integrated fashion that promotes that inclusion. This is a marked difference from the model that underlies the AbilityOne program, that is built upon a separate, segregated work model.   

Another law worthy of particular mention is the 1990 Americans with Disabilities Act (ADA), which turned 30 years old this year. Congress passed the bipartisan law “to 
provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.” The ADA is still the seminal disability civil rights law in the United States thirty years later. Congress found that “historically, society has tended to isolate and segregate individuals with disabilities, and, despite some improvements, such forms of discrimination against individuals with disabilities continue to be a serious and pervasive social problem.” So that’s worth a pause point, too. In the ADA – a truly bipartisan bill signed by President George H.W. Bush, Congress recognized that segregation of people with disabilities was a form of discrimination and a serious social problem. Those are the actual words that the law uses. However, the AbilityOne program’s model, is premised on a separate path and a segregated work model. 

Soon after the passage of the ADA, in 1999, the U.S. Supreme Court made clear in the Olmstead v. L.C. decision that under Title II of the ADA, public entities must avoid unnecessary segregation of people with disabilities and make services available in the most integrated setting possible, which includes employment opportunities. The law is unequivocal on that point. NCD considered these legal developments very seriously when assessing the incompatibility of the AbilityOne program with modern disability policy. 

Amy?

11:14 AM -- Amy now discusses WIOA. (AMY)

Thanks, Kimie. 

The most recent legislative change in disability policy that we’ll discuss in our time remaining is the Workforce Innovation and Opportunity Act (WIOA) passed in 2014. WIOA modernizes and strengthens the workforce system to better support people with disabilities by focusing on increasing competitive integrated employment, limiting the use of discriminatory subminimum wages, and requiring that 15 percent of vocational rehabilitation funds be used to help people with disabilities transition from high school to higher education or the workforce. Of particular note, WIOA imposed new restrictions on the ability to pay workers with disabilities a subminimum wage under section 14(c) of the Fair Labor Standards Act (FLSA).

WIOA also added section 511 to the Rehabilitation Act of 1973 to, among other things, require certain steps before an employee with a disability, and especially transition age youth up to age twenty-four, may be paid a subminimum wage. Although it stopped short of eliminating subminimum wage, Section 511 requires that any person with a disability under the age of 24 years explore and try CIE before they can be placed in a subminimum wage setting. Section 511 mandates that prior to paying a youth with a disability subminimum wages under section 14(c), they must have received transition services, been in contact with the state vocational rehabilitation agency, and received career counseling so they can work towards the goal of competitive integrated employment. It bears repeating for those less familiar, that the definition of competitive, integrated employment, as articulated under WIOA, means full or part-time work, at a minimum wage or higher, with wages and benefits similar to those without disabilities performing the same work, and fully integrated with coworkers without disabilities. 

That definition of competitive, integrated employment and the philosophies embraced by WIOA are in stark contrast to the concept of “sheltered workshops” and segregated work models for people with disabilities that arose in the 1930s.  Current disability policy recognizes the inherent problems with segregated work models and encourages community job placements for all people with disabilities. To help accomplish this goal, Section 511 of WIOA made notable changes by placing significant limits on the use of subminimum wage sheltered workshops, particularly for transition age and out-of-school youth. It also prohibits schools from contracting with subminimum wage providers and requires at least annual reviews of anyone employed in a subminimum wage setting to discuss CIE alternatives.  WIOA requires state agencies—including Medicaid, intellectual and developmental disabilities agencies, Vocational Rehabilitation (VR) agencies, and education programs—to enter into cooperative agreements that prioritize CIE as the employment goal. 

As a result of WIOA and its accompanying regulations, the VR program no longer supports employment outcomes that do not meet the CIE criteria. In fact, in NCD’s research, we learned that the AbilityOne Commission has been told by nonprofit agencies within their network that the CIE integration mandate in WIOA regulations and related guidance make it difficult for them to recruit VR clients to participate in their programs – another strong indication of the AbilityOne program’s incompatibility with current disability policy.  

WIOA in general and Section 511 in specific has played an incredibly important role connecting a number of existing policies together. Disability education policy emphasizes least restrictive environment and transition planning focused on attaining post-education employment goals. Disability anti-discrimination laws have included keen focus on workplace protections, with the unequivocal declaration that people with disabilities should have equal rights to employment opportunities in the most integrated settings possible. And WIOA articulates with unmistakable clarity the kind of employment – competitive and integrated – that all other modern disability policies have been pointing to for years already. 

In stark contrast to the definition of competitive, integrated employment – modern disability policy’s key employment objective, it is important to note that the main requirement of participation in the AbilityOne program is that any nonprofit agency that wishes to receive a set-aside federal contract must show that 75% of their workforce consists of people with significant disabilities or who are blind – that is, they must demonstrate that they have a segregated workforce. What’s more, the 75% direct labor hours ratio requirement excludes supervisory positions, therefore hampering AbilityOne employees’ opportunity for advancement. This is why in NCD’s report, we referred to AbilityOne as, by statute, a segregated federally sanctioned employment program for people with disabilities. 

Kimie?

11:19 AM -- Kimie begins to wrap things up (KIMIE)

Thanks, Amy.

The evolution of disability policy, from the passage of the Rehabilitation Act in 1973 to the passage of WIOA in 2014, has followed the arc of the disability rights movement and the changing perceptions of people with disabilities and the expectations for and of people with disabilities.

Collectively, these federal statutes indicate a steady progress since the 1960s away from institutionalization, segregation, and unequal treatment of people with disabilities and towards integration, inclusion, and equal treatment in all aspects of society. 

Running contrary to those goals, programs like the AbilityOne program and Section 14(c) were created in 1938 at a time when it was widely believed that special exemptions and programs were necessary—and perhaps the only option for people with disabilities—to participate in a primarily industrial and agricultural economic system. 

Our current economic system is neither primarily industrial nor agricultural, and the boon of technological advances in recent decades have eliminated numerous barriers and opened tremendous opportunities previously unavailable to people with disabilities as it pertains to education, employment, and community participation.    

For those of you who attended our briefings last week, you may recall a detailed discussion about NCD’s findings that despite a goal of increasing employment opportunities for people who are blind or who have significant disabilities, while program sales to the Federal Government and central nonprofit agency revenues increased from FY 2011 to FY 2018, the employment of people with disabilities did not but rather remained static for blind employees and decreased for people with significant disabilities. During that time period, the number of employees working in the AbilityOne program declined from around 50,500 people to 44,000 people and the percentage of AbilityOne program revenue going to pay wages for people who are blind or have a significant disability also declined.

Amy?

11:21 AM -- Amy wraps up the content. (AMY)

Thanks, Kimie.

For the reasons we’ve just laid out, NCD concluded that the AbilityOne Program is a policy relic that is out of sync with modern national disability policy.  It is a federally sanctioned segregated jobs system that signals a separate path in society for people who are blind, deaf-blind, or have significant disabilities and often offers lower wages. Federal law that created the program enshrines this message, and federal funds that are appropriated for the program perpetuate that message.

For that and many other reasons outlined in the report, NCD’s core recommendation is that Congress should phase out the AbilityOne Program over eight years and replace the program with a new requirement under Section 503 of the Rehabilitation Act that federal contractors hire at competitive wages a percentage of people with significant disabilities or who are blind to avoid the loss of any of the 45,000 people currently employed by the program.

We just celebrated the 30th anniversary of the Americans with Disabilities Act in July – a law that NCD drafted, by the way – and the goals of the ADA include full participation, equality of opportunity, economic self-sufficiency, and independent living. The AbilityOne program is at odds with those goals.

NCD’s recommendations to phase out the program and replace it with a new federal contracting requirement that would facilitate transitioning the existing jobs created by the program into competitive, integrated ones are not radical, though many may claim they are. The Council Members’ recommendations are well-reasoned, research-substantiated, and consistent with all modern disability policies.
 

11:23 AM – Reminder of next briefing date and time (KIMIE)

Thanks again for joining us for this third policy briefing on the NCD report Policies from the Past in a Modern Era: The Unintended Consequences of the AbilityOne Program & Section 14(c). The report is available for download on the NCD website at ncd.gov. 
We hope to welcome back many of you next week as our briefing series continues a week from today at 11:00 AM ET for our last briefing regarding concerns about AbilityOne program’s transparency and its use of the program fee.
Again, thank you so much for joining us today. Goodbye. 

